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THE PEOPLE OF THE STATE OF 
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V. 
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Defendant. 

Case: FVI19000218 

DEFENDANT PEDRO MARTINEZ' 
NOTICE OF MOTION AND MOTION 
TO DISMISS WITH PREJUDICE; 
DECLARATION OF KATHERINE 
MCBROOM; EXHIBITS 

Date: 
Time: 
Dept.: 

TO THE HONORABLE JUDGE OF THE ABOVE-ENTITLED COURT AND THE 

DISTRICT ATTORNEY OF SAN BERNARDINO COUNTY AND/OR ms 

REPRESENTATIVES: 

PLEASE TAKE NOTICE that on a date and time to be determined by the trial court, 

in a Department to be determined of the above-entitled Court, or soon thereafter as the matter 

may be heard, Defendant Pedro Martinez ("Mr. Martinez") will move this Court an order 

DEFENDANT PEDRO MARTINEZ' MOTION TO DISMISS 
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I. 

INTRODUCTION 

Defendant Pedro Martinez (“Mr. Martinez”) faces life in prison for arguably the most 

heinous crime by society’s standards – multiple allegations of child molestation.  The People 

alleged that Mr. Martinez, a school custodian, repeatedly assaulted two students during the 

school day.  

The sole evidence against Mr. Martinez are unreliable statements of two complaining 

witnesses, both of whom repeatedly denied abuse until confronted with suggestive, leading, and 

coercive questioning by law enforcement officers and social workers.  

There is absolutely no physical evidence, including DNA evidence, of the alleged abuse 

and Mr. Martinez has consistently, repeatedly denied any misconduct. 

On July 14, 2023, during a hearing on the People’s Motion to Compel Expert 

Discovery (spefically the results of any forensic testing), the pretrial court made a sua 

sponte, unilateral discovery order that went far beyond the relief sought in the People’s 

Motion and violated Mr. Martinez due process rights.  Among other things, the court ordered 

the defense to produce a list of all witnesses (including impeachment witnesses) with 

corresponding statements/reports to the People within two court days and stated that anything 

not produced to the People would be excluded at trial. The July 14, 2023 minute order states: 

(1) The Defense “will be limited [at trial] to the information that has been turned over the

People.”

(2) Defense represents nurse Judy Malmgren will testify as to SART reports. Court orders

Defense to provide Judy Malmgren's conclusions and basis of conclusions to the

People.

(3) Defense represents Dr. Bradley McAuliff will testify as to the review of children's

memory.  Court orders defense to provide conclusions Dr. Bradley McAuliff will

testify to to the People.

(4) Court orders defense to provide conclusions Robin Sax intends to testify to including

how those conclusions were reached as to each victim.
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(5) Court orders defense to provide an exact copy of records received from Child Family 

Services. 

(6) Court orders defense to provide a list of witnesses with date of birth and report for 

each person. 

(7) Defense counsel represents there are 22 witnesses and information will be provided 

to the People by 7/18/2023. 

Given the impending trial date, the limited time that was provided to comply, and Mr. 

Martinez’ custody status, the defense complied. 

On July 28, 2023, the People filed a Further Motion to Compel arguing that the defense 

had not complied with expert disclosure obligations and requesting exclusion of the experts at 

trial and sanctions. In his Opposition, Mr. Martinez described how he indeed complied with his 

obligations as well as the Court’s July 14, 2023 discovery order. The defense further argued that 

the July 14, 2023 order was unlawful, violated Mr. Martinez’ due process rights, and impinged 

upon the attorney-work product privilege.  

  The Court addressed the People’s Further Motion for Discovery on August 1, 2023.  

Prior to issuing a ruling, the Court stated that she was only addressing discovery as a courtesy 

and would not make binding decisions concerning admissibility of evidence or sanctions.  The 

Court denied the People’s Further Motion and found that Mr. Martinez had complied with expert 

discovery obligations.  While the Court’s ruling was favorable to the defense, its unlawful July 

14, 2023 discovery order had irreversibly and materially prejudiced Mr. Martinez such that he 

cannot get a fair trial. At the August 1, 2023 hearing, the Court did not address her prior July 

14, 2023 order or comment as to whether it was unlawful.  It was.  

Most problematic are the orders requiring the defense only to produce all witnesses, 

without limitation, to the People and that any witnesses/evidence not disclosed would be 

excluded from trial.  The orders are unlawful for several reasons:   

• First, a pretrial judge cannot make evidentiary rulings that are binding on the trial 

court.  
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• Second, the orders required the defense to turn over impeachment evidence and 

witnesses who the defense has not yet determined it was likely to call at trial.  

• Third, the orders are violative of the attorney work product privilege - the 

summaries of all witnesses necessarily called for disclosure of attorney analyses 

and strategy. 

The People were not and are not entitled to this information.  

The damage resulting from the Court’s unlawful order cannot be undone.  The People are 

now in possession of a road map to Mr. Martinez’ defense at trial.  This is compounded by the 

fact that, as of the date of this Motion, the People have failed to produce a trial brief, witness 

list, exhibit list, or to comply with expert discovery obligations under Penal Code section 

1054.1(f).  With all of Mr. Martinez’ cards on the table, the People are in a position to tailor 

their case to account for Mr. Martinez’ defense. The defense, on the other hand, is in the dark.   

Mr. Martinez has suffered material prejudice as a result. There is no limiting instruction 

or other restriction that can cure or begin to rectify the injustice he’s already suffered. Moreover, 

upon information and belief, the People have reached out to one or more of the witnesses 

identified pursuant to the Court’s July 14, 2023 order, and one of which has since expressed 

discomfort about testifying. 

Because the Court’s July 14, 2023 Order will deprive Mr. Martinez of a fair trial, he is 

entitled to a dismissal of the operative Information with prejudice.  

II. 

STATEMENT OF FACTS 
 

As detailed in Mr. Martinez’ Witness List, filed with this Court on July 18, 2023 

(pursuant to the court’s July 14, 2023 order), between December 2022 and June 2023, the 

defense has provided voluminous discovery materials to the People which include a number of 

potential defense witnesses, including impeachment witnesses. (Declaration of Katherine C. 

McBroom [“McBroom Decl.”], ¶ 2.)  The defense went so far as to produce impeachment 

materials, including various deposition transcripts (taken in the parallel civil matters) of law 

enforcement witnesses, lay witnesses, and the complaining witnesses to avoid trial delays and 



 

  4  
DEFENDANT PEDRO MARTINEZ’ MOTION TO DISMISS 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

to avoid any accusations of impropriety or sandbagging by the People. (Id., ¶ 3.)  Additionally, 

the defense provided the People with the complaining witnesses’ DCFS records (which the 

People declined to request or obtain). The DCFS records contain the identities of multiple 

potential witnesses within the relevant time period.  (Id., ¶ 4.)  

As for expert discovery, on April 4, 2023, the defense disclosed the identities, curriculum 

vitaes, qualifications, and anticipated testimony of four expert witnesses.  (Id., ¶ 5.)  The defense 

has supplemented expert disclosures by listing all documents reviewed by each of the four 

experts and specifying the focus of each expert’s testimony – i.e., suggestive questioning of 

complaining witnesses; violation of POST training. (Id., ¶ 6.)  

To date the defense has filed the following trial documents: 

(1) Motion to Admit Prior Sexual Conduct Pursuant to Penal Section 782 and Under Seal 

Detailed Declaration with Exhibits, including Voluminous DCFS records – Filed May 

5, 2023  

(2) Motion for Use of Jury Questionnaire – Filed May 5, 2023  

(3) Trial Brief and Motions in Limine – Filed July 18, 2023  

(4) Witness List (pursuant to Court’s July 14, 2023 Order) – Filed July 18, 2023. 

(Id., ¶ 7.) 

To date the People have not filed any trial documents nor have they informally disclosed 

their trial witnesses or an exhibit list to the defense.  (Id., ¶ 8.)   

Further, the People have not provided code compliant expert disclosures. Rather, on May 

28, 2023, DDA Pribble disclosed the names of four potential witnesses, the witnesses’ 

curriculum vitaes, and 6 categories of testimony.  (Id., ¶ 9.)  The People did not disclose the 

experts’ intended testimony (other than providing a topic), nor did she disclose which expert 

would testify as to which topic. (Ibid.)  The People have not provided supplemental, code-

compliant disclosures despite several requests. (Id., ¶ 10.)   

On June 16, 2023, the People filed a Motion to Compel seeking production of “relevant 

raw notes, raw data, test scores etc. from any and all physical or mental evaluations of the 

Defendant that fall within the ambit of §1054.3.” (Id., ¶ 11; see also People’s Motion to Compel, 



 

  5  
DEFENDANT PEDRO MARTINEZ’ MOTION TO DISMISS 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

p. 3.)  On July 14, 2023, the Court addressed the People’s June 16, 2023 Motion (Id., ¶ 12.)  

Neither the hearing nor the Court’s July 14, 2023 order was limited to the relief sought in the 

People’s Motion to Compel. (Ibid.)  

During the July 14, 2023 hearing, in addition to stating that she did not have the 

“conclusions” of defense expert witnesses, DDA Pribble stated that the defense had informed 

her “they have 55 witnesses they intend to call” and that she has no idea who these witnesses 

are.  (Id., ¶ 13, Exh. A, Transcript of July 14, 2023 Hearing). In fact, the defense had served 

several trial subpoenas to individuals named in documents provided to the People months prior.  

(Id., ¶ 14.)  Moreover, each and every fact witness the defense intends to call were identified by 

the People in its discovery and were interviewed by the law enforcement agents working with 

the People.  (Ibid.)  This is detailed in Mr. Martinez’ Witness List filed on July 18, 2023.   

However, until the defense receives a People’s witness list, a trial brief, motions in limine, 

an exhibit list, and perhaps even the People’s case in chief, the defense cannot ascertain every 

witness they intend to call. (Id., ¶ 15.)  Lay witnesses were not the subject of the People’s Motion 

to Compel.  The Court ruled on this issue sua sponte.  

On July 14, 2023, the Court made the following orders: 

(1) The Defense “will be limited [at trial] to the information that has been turned over 

the People.” 

(2) Defense represents nurse Judy Malmgren will testify as to SART reports. Court 

orders Defense to provide Judy Malmgren's conclusions and basis of conclusions 

to the People. 

(3) Defense represents Dr. Bradley McAuliff will testify as to the review of children's 

memory.  Court orders defense to provide conclusions Dr. Bradley McAuliff will 

testify to to the People. 

(4) Court orders defense to provide conclusions Robin Sax intends to testify to 

including how those conclusions were reached as to each victim. 

(5) Court orders defense to provide an exact copy of records received from Child 

Family Services. 
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(6) Court orders defense to provide a list of witnesses with date of birth and report for 

each person. 

(7) Defense counsel represents there are 22 witnesses and information will be 

provided to the People by 7/18/2023. 

(Id., ¶ 16, Exh. B, July 14, 2023 Minute Order.) 

 On July 18, 2023, the defense, pursuant to the Court’s July 14, 2023 order, filed a detailed 

witness list summarizing the anticipated testimony of each potential witness and the date upon 

which relevant materials were produced to the People.  (Id., ¶ 17.)  The same day, also pursuant 

to the Court’s July 14, 2023 order, the defense provided DDA Pribble a detailed supplemental 

expert discovery disclosure.  (Ibid.)  The defense also filed and served Mr. Martinez’ trial brief 

and motions in limine. (Ibid.) 

 On July 27, 2023, the People filed a Further Motion to Compel Discovery claiming that 

Mr. Martinez’ expert disclosure did not comply with Penal Code section 1054.3 and requesting 

exclusion of Mr. Martinez’ expert witnesses at trial and sanctions against the defense. (Id., ¶ 

18.)  The defense filed its Opposition on July 31, 2023 stating that the defense had complied 

with all discovery obligations and that the Court’s July 14, 2023 unilateral, sua sponte discovery 

order violated Mr. Martinez’ due process rights. (Id., ¶ 19.)  

 On August 1, 2023, the Court ruled on the People’s Further Motion for Discovery. (Id., 

¶ 20, Exh. C, Transcript of August 1, 2023 Hearing.)  The Court began the hearing by stating: 
 

So today we are here today just to address these issues regarding discovery. I’m 
just going to note, and I want the minute order to reflect this, I’m dealing with this 
discovery issue as courtesy to everyone.  This is not my case. This case came off 
the recall calendar. I am doing nothing except for this portion of it.  
 
I am specifically going to note nothing that I am going to say is going to be binding 
on the trial court regarding admissibility or sanctions. I am just dealing. . . with 
what is in front of me and what is not in front of me.  

(Id., Exh. C, 3:27-4:12.)  

 With regard to three defense expert witnesses, the Court inquired of the People what more 

specifically they were seeking and why they regarded the production as deficient.  (Id., Exh. C, 

4:24-14:28.)  After hearing from defense counsel and reviewing all pleadings and exhibits, the 



 

  7  
DEFENDANT PEDRO MARTINEZ’ MOTION TO DISMISS 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

Court determined that the defense was in compliance with its discovery obligations as to all 

three expert witnesses. (Ibid.)  The Court did not comment on her previous order or whether it 

was unlawful. 

 Since July 18, 2023, the People, as a result of the Court’s July 14, 2023 Order, have been 

in possession of all Mr. Martinez’ potential trial witnesses, including impeachment witnesses 

and summaries as to how each potential witness will testify.   

  Mr. Martinez must be brought to trial on or before September 3, 2023.  (McBroom, ¶ 21.)  

As of this date, days before trial is to commence, the People are in possession of all of Mr. 

Martinez’ impeachment evidence, all potential witnesses, the defense trial brief and motions in 

limine, all evidence related to prior acts of sexual conduct of the complaining witnesses, and 

detailed expert witness information.  

In contrast, the People have not filed or served one trial document, have not informally 

or otherwise disclosed anticipated trial witnesses, and have failed to specify which of four 

experts will testify as to which of the 6 topics listed.  

III. 

ARGUMENT 
 

A. The Court’s Unilateral Sua Sponte Order Requiring the Defense to Disclose 
Witnesses Prior to the Case Being Assigned to a Trial Court and Prior to the 
People Filing a Trial Brief, Motions in Limine and/or a Witness List and/or 
Exhibit List Contradicts Well-Established California Precedent  

The Court’s July 14, 2023 unilateral, sua sponte discovery orders based on the People’s 

in-court representations of alleged non-compliance are contrary to the reciprocal discovery 

obligations under Penal Code sections 1054.3, subdivision (a)(1) and 1054.7, violated Mr. 

Martinez’ due process rights, and are violative of the attorney-work product privilege. As a 

result, Mr. Martinez cannot receive a fair trial.  These orders called for disclosure of all defense 

witnesses, including witnesses who the defense has not yet determined it is likely to call and 

impeachment witnesses, or else risk exclusion at trial.  These orders were issued without notice 

and over objection.  Further, the Court clarified that its orders were unilateral (they did not apply 

to the People), asserting that the issue of the People’s compliance was not before the Court.  

Neither, however, was any issue related to witnesses subject to the Court’s July 14, 2023 order. 
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The Defense did not concede that the order was correct but, given the fast approaching 

trial date, the limited time that was provided to comply, and Mr. Martinez’ custody status, the 

complied. 
 

1. The Court’s July 14, 2023 Order Violated Mr. Martinez’ Due Process 
Rights 

The first of the orders issued on July 14, 2023 was that the “Defense will be limited [at 

trial] to the information that has been turned over to the People.”  This order is unlawful.  A pre-

trial judge cannot make evidentiary rulings that are binding on the trial court. (People v. Hayes, 

(1990), 52 Cal. 3d. 577, 616-617 (citing People v. Superior Court (Zolnay)(1975) 15 Cal.3d 

729, 734); People v. Beasley (1967) 250 Cal.App.2d 71, 77.) 

Moreover, this order required the defense to turn over impeachment evidence.  This 

portion of the Court’s sua sponte order was unlawful, shifted the burden of proof from the 

prosecution to the defense, and violated the defendant’s due process rights.  “[S]tatements [the 

defense] obtain[ed] from prosecution witnesses that may be used to refute the prosecution's 

case during cross-examination” do not need to be disclosed prior to trial.  (Hubbard v. 

Superior Court (1997) 66 Cal.App.4th 1163 (stating “the defense is not required to disclose 

statements it obtains from prosecution witnesses that may be used to refute the prosecution's 

case during cross-examination”).)  

Further, under Penal Code sections 1054.3, subdivision (a)(1) and 1054.7, the defense is 

required to disclose the names and addresses of trial witnesses it intends to call as trial 

witnesses at least 30 days before trial.  However, as noted in People v. Landers (2019) 31 

Cal.App.5th 288, 306: 
 
[I]n some cases. . .the obligation to disclose may arise later. Where disclosable 
‘material and information becomes known to, or comes into the possession of, a 
party within 30 days of trial, disclosure shall be made immediately[.]’ This timing 
regime, in effect, creates a continuing duty of disclosure beginning 30 days prior 
to trial and running through trial to its conclusion.  

 
Landers continued: 
 

While the defense obligation to provide discovery is a pure creature of statute, in 
the absence of which, there can be no discovery, the corresponding prosecutorial 
obligation to disclose goes beyond Chapter 10 under Brady v. Maryland (1963) 
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373 U.S. 83.  It must also be kept in mind that law enforcement officers have the 
obligation to convict the guilty and to make sure they do not convict the innocent. 
They must be dedicated to making the criminal trial a procedure for the 
ascertainment of the true facts surrounding the commission of the crime. . . while 
defense counsel has no comparable obligation to ascertain or present the truth.  

(Id. at 308 [internal quotations and citations omitted].)    

 In Landers, a week before trial, the court ordered reciprocal discovery production. (Id. at 

298.)  Upon issuing its order, the Court stated that “counsel should produce all witness 

statements of which they are aware, whether written or not.”  (Ibid.)  A dispute arose during trial 

wherein the People accused defense counsel of violating the court’s order by failing to produce 

a defense investigator’s interview of a potential trial witness.  Landers found there was no 

discovery violation and that defense counsel was improperly sanctioned. (Id. at 319-23.) 

Regarding the reciprocal discovery requirements under Penal Code section 1054, the 

Court stated: 
Chapter 10 is designed to be an exclusive statutory vehicle for discovery in 
criminal cases (See § 1054, subd. (e) [“no discovery shall occur in criminal cases 
except as provided by this chapter, other express statutory provisions, or as 
mandated by the Constitution of the United States”]; § 1054.5 [“[n]o order 
requiring discovery shall be made in criminal cases except as provided in this 
chapter”.]  Thus, courts are “preclude[d]. . .from broadening the scope of 
discovery beyond that provided in the chapter or other express statutory 
provisions, or as mandated by the federal Constitution.  . . .[I]f none of those 
authorities requires disclosure of a particular item of evidence, [courts] are 
not at liberty to create a rule imposing such a duty.” (People v. Tillis (1998) 18 
Cal.4th 284, 294 (Tillis).  Construing the statutory language strictly in accord 
with section 1054, subdivision (e), our Supreme Court has repeatedly 
confined discovery obligations under Chapter 10 to those expressly set forth 
in the statutory language. 

(Id. at 305 [emphasis added].)  The Court continued: 

As a practical matter, therefore, section 1054.3 does not create a symmetrical 
scheme of discovery, at least not in the sense of an exact match on both sides. 
Chapter 10 creates a nearly symmetrical scheme of discovery . . .with any 
imbalance favoring the defendant as required by reciprocity under the due process 
clause. 

(Id. at 308 [internal quotations and citations omitted].)   
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Indeed, pursuant to Izazaga (1991), 54 Cal.3d 365, a seminal case addressing reciprocity 

under the due process clause, “intent to call a witness” as described in section 1054 means “all 

witnesses [a party] reasonably anticipates it is likely to call.”  (Id. at 377.)  The duty to disclose 

is not triggered by knowledge of a witness or individual who is reasonably anticipated to be a 

trial witness. Whether or not the witness is likely to be called is the triggering event.  The Court 

here did not make this distinction, but rather made a unilateral discovery order requiring the 

defense to expose the entirety of their defense to the prosecution. This is improper burden 

shifting.  The People are now in the position to tailor their case in chief to account for any 

“anticipated witnesses.”   

 As set forth in Sandeffer v. Sup. Crt. (1993) 18 Cal.App.4th 672, 678, “the determination 

whether to call a witness is peculiarly within the discretion of counsel.”  (Id. at 678.) “Even 

when counsel appear to be unreasonably delaying the publication of his decision to call a 

witness. . . it cannot be within the province of the trial judge to step into his shoes.” (Ibid.)  

Landers commented that Sandeffer calls “for deference to defense counsel’s discretionary 

judgment about whether to call witnesses.” (Landers, supra, 31 Cal.App.5th at 317.)  

Here, the Court has stripped defense counsel of its discretionary judgment and forced 

disclosure of potential defense witnesses prior to the People putting on their case, let alone 

producing pretrial documents, including a witness list of its own. This unilateral, sua sponte 

discovery requirement interfered with defense counsel’s duty of loyalty to Mr. Martinez and is 

clear error in violation of Mr. Martinez’ due process rights. No limiting instruction or other 

remedy can undue the damage done.  

Accordingly, Mr. Martinez is entitled to dismissal of the operative Information with 

prejudice.  
 

2. The Court’s July 14, 2023 Order is Violative of the Attorney Work 
Product Privilege 

Landers, supra, 31 Cal.App.5th 288 held that the trial court’s order requiring the 

reciprocal disclosure of all exculpatory information gathered in the course of investigation “went 

beyond the court’s statutory authority, invading core work product.” (Id. at 323-24.)  The same 
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DECLARATION OF KATHERINE C. MCBROOM 

I, Katherine C. McBroom, declare as follows: 

1. I am an attorney duly admitted to practice law in the State of California and am an

attorney for Defendant Pedro Martinez (“Mr. Martinez”) in the above-entitled matter. I make 

this declaration in support of Mr. Martinez’s Motion to Admit Evidence of Prior Sexual Conduct 

Pursuant to Evidence Code section 782. 

2. As detailed in Mr. Martinez’ Witness List, filed with this Court on July 18, 2023

(pursuant to the court’s July 14, 2023 order), between December 2022 and June 2023, the 

defense has provided voluminous discovery materials to the People which include a number of 

potential defense witnesses, including impeachment witnesses.  

3. The defense went so far as to produce impeachment materials, including various

deposition transcripts (taken in the parallel civil matters) of law enforcement witnesses, lay 

witnesses, and the complaining witnesses to avoid trial delays and to avoid any accusations of 

impropriety or sandbagging by the People. 

4. Additionally, the defense provided the People with the complaining witnesses’

DCFS records (which the People declined to request or obtain). The DCFS records contain the 

identities of multiple potential witnesses within the relevant time period. 

5. As for expert discovery, on April 4, 2023, the defense disclosed the identities,

curriculum vitaes, qualifications, and anticipated testimony of four expert witnesses. 

6. The defense has supplemented expert disclosures by listing all documents

reviewed by each of the four experts and specifying the focus of each expert’s testimony – i.e., 

suggestive questioning of complaining witnesses; violation of POST training. 

7. To date the defense has filed the following trial documents:

(a) Motion to Admit Prior Sexual Conduct Pursuant to Penal Section 782 and

Under Seal Detailed Declaration with Exhibits, including Voluminous DCFS

records - Filed May 5, 2023;

(b) Motion for Use of Jury Questionnaire - Filed May 5, 2023;

(c) Trial Brief and Motions in Limine - Filed July 18, 2023;
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(d) Witness List (pursuant to Court's July 14, 2023 Order) - Filed July 18, 2023.

8. To date the People have not filed any trial documents nor have they informally

disclosed their trial witnesses or an exhibit list to the defense.  

9. Further, the People have not provided code compliant expert disclosures. Rather,

on May 28, 2023, DDA Pribble disclosed the names of four potential witnesses, the witnesses' 

curriculum vitaes, and 6 categories of testimony.  The People did not disclose the experts' 

intended testimony (other than providing a topic), nor did she disclose which expert would 

testify as to which topic.  

10. The People have not provided supplemental, code-compliant disclosures despite

several requests. 

11. On June 16, 2023, the People filed a Motion to Compel seeking production of

"relevant raw notes, raw data, test scores etc. from any and all physical or mental evaluations of 

the Defendant that fall within the ambit of §1054.3."  

12. On July 14, 2023, the Court addressed the People's June 16, 2023 Motion.  Neither

the hearing nor the Court's July 14, 2023 order was limited to the relief sought in the People's 

Motion to Compel. 

13. During the July 14, 2023 hearing, in addition to stating that she did not have the

"conclusions" of defense expert witnesses, DDA Pribble stated that the defense had informed 

her "they have 55 witnesses they intend to call" and that she has no idea who these witnesses 

are.  Attached here as Exhibit A is a true and correct copy of the July 14, 2023 hearing transcript. 

14. In fact, the defense had served several trial subpoenas to individuals named in

documents provided to the People months prior.  Moreover, each and every fact witness the 

defense intends to call were identified by the People in its discovery and were interviewed by 

the law enforcement agents working with the People.   

15. Until the defense receives a People's witness list, a trial brief, motions in limine,

an exhibit list, and perhaps even the People's case in chief, the defense cannot ascertain every 

witness they intend to call.  
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· · ·VICTORVILLE, CALIFORNIA; TUESDAY, AUGUST 1, 2023

· · DEPARTMENT V2; HONORABLE SHANNON L. FAHERTY, JUDGE

· · · · · · · · · · ·MORNING SESSION

APPEARANCES:

· · · · ·The Defendant with Counsel

· · · · ·IAN WALLACH and KATHERINE MCBROOM,

· · · · ·Attorney At Law;

· · · · ·DEENA PRIBBLE, Deputy District

· · · · ·Attorney for San Bernardino County

· · · · ·appearing on behalf of the People

· · · · ·of the State of California.

· · · · ·(Glenora A. Melendez, C.S.R.,

· · · · ·Official Reporter, C-10414.)

· · · · ·THE COURT:· On the record on the Pedro Martinez

matter.

· · · · ·Appearances.

· · · · ·MS. PRIBBLE:· Deena Pribble for the People.

· · · · ·MR. WALLACH:· Good morning, your Honor.

Ian Wallach for Mr. Martinez.· Katherin McBroom for

Mr. Martinez Mr. Martinez is present in the second row

second from the back.

· · · · ·THE COURT:· Hello, sir.

· · · · ·THE DEFENDANT:· Good morning.

· · · · ·THE COURT:· Who is the person standing in front

of the bar?

· · · · ·MS. MCBROOM:· Katherine McBroom.

· · · · ·THE COURT:· Okay.· So today we are here today

just to address these issues regarding discovery.· I'm



just going to note, and I want the minute order to

reflect this, I'm dealing with this discovery issue as

courtesy to everyone.· This is not my case.· This case

came off the recall calendar.· I am doing nothing except

this portion of it.

· · · · ·I am specifically going to note nothing that I

am going to say is going to be binding on the trial

court regarding admissibility or sanctions.· I am just

dealing --

· · · · ·MR. WALLACH:· Thank you, your Honor.

· · · · ·THE COURT:· -- with what is in front of me and

what is not in front of me.

· · · · ·I have read and considered the following: The

People have filed a 5-page further motion to compel with

attached exhibits.

· · · · ·I've also read and considered the defense has a

17-page motion with exhibits.

· · · · ·This is really, at this point, boiling down to

three people, three witnesses.· The first of the

witnesses is Nurse Malmgren.· And that it is spelled

M-a-l-m-g-r-e-n.

· · · · ·THE COURT:· Okay.· So the motions indicate to me

what has been turned over.

· · · · ·Ms. Pribble, tell me very, very specifically,

what is it that you think that you haven't received

regarding this witness.

· · · · ·MS. PRIBBLE:· As I stated at the last hearing,

the only thing that I originally received was the email



that the Court reviewed.· At that time, the Court asked

of Mr. Wallach, Did Nurse Malmgren make any conclusions?

Counsel told the Court, Yes, she did.

· · · · ·So I requested essentially what her analysis and

her conclusions were.· It was already clear from the

Court and the explanations given to the Court on that

day that this is case-specific expert testimony.

· · · · ·What I have received originally in the email was

that Nurse Malmgren is going to testify that there were

no findings on the SART exams of the victims.

· · · · ·THE COURT:· Okay.

· · · · ·MS. PRIBBLE:· That's fine.· But, at the last

hearing, the defense counsel stated, Well, she reviewed

the case.· It's now been disclosed to me that

Nurse Malmgren has reviewed the entire case, including

statements by the victims, the SART exams, essentially

all of the People's evidence.

· · · · ·In conjunction with that, Counsel stated at the

last hearing she's going to testify to certain physical

impossibilities with regard to the allegations.· Now, I

still go back to, it is the People's position that I do

not have any sort of analysis as to how she reached this

conclusion.· I only have that first email.· I do have a

CV.· And now I have there are certain physical

impossibilities, which was stated by Counsel to the

Court at the last hearing when the ruling was made.

To date, that is still all that I have.

· · · · ·THE COURT:· Counsel, as to the physical



impossibility conclusions?

· · · · ·MR. WALLACH:· Your Honor, I imagine that the

People are aware that by the statement made by the

complaining witness, one being that he was sitting on

the ground while Mr. Martinez was four feet away seated

in a chair, and from that position he inserted his penis

into Mr. Martinez's anus, into the victim's anus, which

is a physical impossibility.

· · · · ·THE COURT:· Okay.· So what I'm hearing is that

this testimony will be after review of everything that

Nurse Malmgren will testify that what the victims say

happened is a physical impossibility?

· · · · ·MR. WALLACH:· Correct.· In addition to her

explanations of what a SART report is.

· · · · ·THE COURT:· Yes.

· · · · ·MR. WALLACH:· And the contents of a SART exam.

· · · · ·THE COURT:· Absolutely.· And I think that the

conclusions are really at the crux of this discovery

issue.

· · · · ·So, with that representation that that will be

her conclusion, I'm going to find that you have complied

with your discovery obligations as to Nurse Malmgren.

· · · · ·Moving on then to --

· · · · ·MS. PRIBBLE:· Your Honor, if you don't mind, I

don't mean to interrupt.· Before you move on, I just

want to also have the Court inquire that that is the

entirety of Nurse Malmgren's testimony, what has been

provided to the People up to this point and what has



been stated on the record by Mr. Wallach.

· · · · ·MR. WALLACH:· I believe so, your Honor.

However, at this time I am unaware of whether they're

calling an expert to explain the SART exams and what

Nurse Malmgren may respond to in response to whatever

evidence they produce.

· · · · ·THE COURT:· Sure.· So, obviously, other than

potential rebuttal evidence, it's your position that

everything that's been provided, along with the

representation that you just made in court, that that is

the entirety of her testimony.

· · · · ·MR. WALLACH:· Correct, your Honor.

· · · · ·MS. MCBROOM:· Sorry to give you an in-stereo

response, but of course things unfold in the People's

case in chief that sometimes aren't anticipated.

· · · · ·THE COURT:· Of course.· And that is different

than --

· · · · ·MS. MCBROOM:· Correct.

· · · · ·THE COURT:· That is not the situation that I'm

asking.· I'm asking for your offer of proof as to the

testimony of that nurse.

· · · · ·Okay.· Moving on to Dr. Bradley McAuliff,

M-c-A-u-l-i-f-f, what is it specifically, Ms. Pribble,

that you feel has not been provided as to this witness?

· · · · ·MS. PRIBBLE:· Your Honor, the inquiry has always

been the same from the People, dating back to the

April 2023 email that was provided to the Court in my

original moving papers.· Dr. McAuliff, I've been told,



is going to testify as to false memory and certain

psychological steps that can be taken to essentially

transfer memory or trauma into a child's.

· · · · ·Now, again, we go back to the last hearing where

Counsel stated that Dr. McAuliff did have a specific

conclusion, which would be a specific conclusion as to

each child in this case that consists of two victims, so

two victims at this time.· I do not have information of

a case-specific conclusion.

· · · · ·I do know that since the last court date counsel

has provided me with the same information that I have

provided the Court in my moving paperwork that

Dr. McAuliff has reviewed the case in its entirety,

including these witnesses' statements, including witness

statements by parents, et cetera.

· · · · ·Again, I have no analysis as to what

Dr. McAuliff is going to say regarding each child in

regard to transferred memory.· It is case specific

expert testimony because he has reached some sort of

conclusion, but I'm still only given generalities as if

it was a Child Sexual Accommodation Syndrome expert,

which it is not, because Counsel has informed the Court

and myself that this doctor has reviewed all of the

evidence in the case.

· · · · ·So, again, months later I'm coming back saying,

Well, what was his analysis and what is the specific

conclusion?

· · · · ·THE COURT:· Okay.



· · · · ·Is Dr. McAuliff, is he -- when I review what has

been exchanged, it sounds to me like, and please correct

me, that he is generally going to testify the same way

that potentially an eyewitness expert would testify, or

something as to this is what happens in these types of

cases.· I'm an expert on disclosure, memory issues.

Beyond that, though, does he intend to testify to

case-specific conclusions?

· · · · ·MR. WALLACH:· First initial statement, I want to

make sure that the Court is not going to limit the

doctor to statements made at the last hearing.· It is

our position that we were not on notice that that was

going to be discussed at the last hearing.

· · · · ·THE COURT:· No.· Here I'm just dealing with the

very specific discovery issues.· Nothing that happens

here is going to be limiting, and I'm not binding any

trial court.

· · · · ·MR. WALLACH:· Thank you, your Honor.

· · · · ·THE COURT:· You're welcome.

· · · · ·So as to Dr. McAuliff, is this general expert

testimony or will there be a case-specific child

conclusion?

· · · · ·MS. MCBROOM:· Right.· Of course he can kind of

lay the groundwork about what's an appropriate standard.

· · · · ·THE COURT:· Of course.

· · · · ·MS. MCBROOM:· Regarding forensic child

interviews.

· · · · ·THE COURT:· Sure.



· · · · ·MS. MCBROOM:· Okay.· And he will say things like

leading and repetitive questions lead to false

disclosures.

· · · · ·THE COURT:· Okay.

· · · · ·MS. MCBROOM:· Particularly after a child has

denied repeatedly.

· · · · ·THE COURT:· Okay.

· · · · ·MS. MCBROOM:· He can also comment on, we

believe, the interviews by law enforcement and social

workers in these cases were leading and repetitive.

· · · · ·Now, it's not just one question or one scenario

that's the problem.· When you look at these interviews

as a whole, they're very, very suggestive.· They're

very, very repetitive.· There is clearly a goal in mind

to get a disclosure.· And he will say that under those

circumstances that decreases the reliability of the

disclosure.

· · · · ·He can't testify as to whether or not the

children had a false memory or the children were coerced

into statements, but he can testify as to how such

procedures and failure to conduct a standard forensic

exam can lead to unreliable disclosures.

· · · · ·MR. WALLACH:· Let me add one thing to that, your

Honor.

· · · · ·THE COURT:· Sure.

· · · · ·MR. WALLACH:· He can also discuss, there has

been evidence produced to the People, evidence that was

always available to the People regarding one



individual's obsession with certain sexual practices

that were exposed to one of the victims.

· · · · ·THE COURT:· Okay.

· · · · ·MR. WALLACH:· And he can discuss the impact that

that can have on that victim.· And that was disclosed in

our papers.

· · · · ·MS. PRIBBLE:· I'm just going to interrupt a

moment.· I'm not sure which counsel is arguing this

motion, but it should be one.· Counsel needs to choose

who is making the representations to the Court and

arguing against the People's motion.

· · · · ·THE COURT:· Okay.· Hang on.

· · · · ·What you have indicated to me, Ms. McBroom, and

I just want to make sure that this is clear, the

conclusion of Dr. McAuliff will be that the interviews

in this case were, in fact, coercive.

· · · · ·MS. MCBROOM:· Yes.

· · · · ·THE COURT:· Then what is it about that

conclusion -- now that you have that conclusion,

Ms. Pribble, what more are you asking?

· · · · ·MS. PRIBBLE:· I want to know his analysis, how

he reached that conclusion, because, again, we have

several case-specific experts, including McAuliff, that

are being presented by defense counsel who has reached

this conclusion.· And we're talking about several

interviews of these children, several CFS interviews,

several Crimes Against Children interviews at the

Children's Assessment Center, and law enforcement's



original interviews.

· · · · ·So which piece or which interview, specifically,

is he referring to that were coercive?· All of them?

One of them?· A portion of one?· That's the information

as to why the People originally requested what analysis

was made.· Were reports written?· What were the notes?

And how did he reach this conclusion?· And we still, to

date, don't have that.· We have what the Court has in

front -- what your Honor has in front of you and now

what Counsel has put on the record.

· · · · ·THE COURT:· Okay.· So we now have a conclusion

on the record.

· · · · ·Counsel, were all of the interviews provided to

Dr. McAuliff?

· · · · ·MS. MCBROOM:· Yes.· So there are -- each child

was interviewed by a law enforcement officer.

· · · · ·THE COURT:· Correct.

· · · · ·MS. MCBROOM:· We believe those are coercive

interviews.

· · · · ·THE COURT:· Okay.

· · · · ·MS. MCBROOM:· Well, and one child was

interviewed by his stepmother.· That is not recorded.

· · · · ·THE COURT:· Okay.· Just tell me which

interviews.

· · · · ·MS. MCBROOM:· That one, and there were two

social worker interviews.

· · · · ·THE COURT:· So those are the four interviews

that you believe that Mr. McAuliff will testify were



coercive -- or Dr. McAuliff.· I'm sorry.

· · · · ·MS. MCBROOM:· There's also two officer

identifications that are recorded and suggestive.

· · · · ·THE COURT:· Okay.· So six instances.

· · · · ·MS. MCBROOM:· There you go.

· · · · ·THE COURT:· I want to be crystal clear here.

Six instances where Dr. McAuliff will testify that they

were coercive.· Okay.

· · · · ·MS. MCBROOM:· Correct.

· · · · ·THE COURT:· I'm going to find compliance with

the order that the Court made regarding discovery as to

Dr. McAuliff.

· · · · ·Now, as to Robin Sax, when I reviewed the

information provided by the People as to what has been

disclosed regarding Robin Sax, I think that there is

compliance with the orders.· But, Ms. Pribble, is there

something else that you believe has not?

· · · · ·MS. PRIBBLE:· It essentially is the same as with

Dr. McAuliff, your Honor.· Robin Sax has reviewed the

case in its entirety, interviews by the witness.· She

intended on testifying regarding the POST interviews,

that essentially they were improper in some manner.

And, again, just like what Counsel illustrated to the

Court, I was never made aware that it was each of these

interviews by the mother, law enforcement, CSC, CFS.

· · · · ·So the question is still present, which

interviews were done improperly?· Where?· What was this

doctor's analysis that led her to the conclusion that I



have just received in the past two weeks?

· · · · ·THE COURT:· The argument that you have just

made, is that going back to Dr. McAuliff?

· · · · ·MS. PRIBBLE:· No.· It's the same argument for

Dr. Sax.

· · · · ·THE COURT:· I didn't realize Sax was a doctor.

· · · · ·MR. WALLACH:· She's not.· She's a MSW and POST

trainer.

· · · · ·MS. PRIBBLE:· My apologies, your Honor.

· · · · ·THE COURT:· No.· I just got confused.· Is there

any specific -- as far as Robin Sax, are there specific

interviews that Robin Sax will testify were outside of

normal procedures or training?

· · · · ·MS. MCBROOM:· The same interviews.

· · · · ·THE COURT:· The same six interviews?

· · · · ·MS. MCBROOM:· The same six.· And the difference

is she is certified and a trainer in POST and will say

that these interviews are not POST compliant, and what

can happen when someone does a nonPOST-compliant

interview, which is an unreliable disclosure.

· · · · ·THE COURT:· So she will testify that these six

interviews led to unreliable disclosures.· Is that a

good conclusion?

· · · · ·MS. MCBROOM:· Correct.

· · · · ·THE COURT:· Based on that, I am also going to

find that you are in compliance with your discovery

order.· Those are the only three that were brought to

the attention of the Court.



· · · · ·It looks like this is already set for recall on

August 11th.· I just -- I have to say to all counsel

here, we have to -- I need everyone to stay focused.

This is -- I understand that there is frustration

between attorneys, but this is the defendant's life and

this is two little boys who are alleged to have been

raped repeatedly by the defendant.· That's what this

case is about.· And I need everyone to just stay

focused.

· · · · ·I know that everyone is frustrated with each

other.· Please, please, that is not what this case is

about.· I need you all to please stay focused for the

sake of your client and for the sake of those victims.

It's time to put everyone's card on the table, go to

trial, let a jury decide, okay?

· · · · ·Anything else?· Otherwise, I'll see you back on

the 11th for recall.

· · · · ·MR. WALLACH:· Thank you, your Honor.

· · · · ·MS. PRIBBLE:· I do have one more matter, your

Honor.

· · · · ·In the moving paperwork -- well, the opposition

that we received yesterday from counsel, there were

references regarding the People, myself, making

misrepresentations to this Court at the last hearing.

It is my position, clearly based off of the transcript

that was provided to the Court, that no

misrepresentation were made by the People.· And that the

last hearing by the court was an inquiry of defense



counsel.· Defense counsel responded to the inquiries by

the Court.· And the People provided the Court with the

original email showing what the People had received to

that point.

· · · · ·So I want to make a record and request of the

Court as to whether or not this Court is making a

finding that I made any misrepresentations to the Court?

· · · · ·THE COURT:· I'm make no such finding.

· · · · ·MR. WALLACH:· The transcripts are sufficient.

· · · · ·THE COURT:· The transcripts exist for a reason.

I am making absolutely no findings about that.· My

findings are limited to these discovery issues.

· · · · ·MR. WALLACH:· Thank you, your Honor.

· · · · ·THE COURT:· Thank you, everyone.

· · · · ·MS. MCBROOM:· Thank you.

· · · · ·(Proceedings were adjourned for the day.)
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